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Before this Court is a notion by First Union National Bank,
f/k/la First Fidelity Bank, N. A, ("Defendant”) for the entry of an
order dismssing Chapter 7 Trustee Robert P. G bbons’ s
("Plaintiff") conpl ai nt agai nst Defendant. Plaintiff alleges that
Def endant violated a state fraudul ent conveyance statute. Thi s
Court has previously rul ed that federal bankruptcy | aw preenpts one
provision of that statute. Defendant now seeks dism ssal on the

grounds that the preenpted provision may not be severed fromthe

remai nder of the statute. Defendants Eugene Mulvihill joins in the
nmotion to dismss. |In opposition to the notion, Plaintiff argues
that the statute is indeed severable. A hearing on this notion

was held on Septenber 28, 2000. The following constitutes this

Court's findings of fact and concl usions of |aw

FACTS
Prior to filing a petition for relief, Princeton-New York
| nvestors, Inc. ("Princeton") financed the acquisition of certain
real estate through a $6, 000, 000 nortgage |loan fromFirst Fidelity

Bank, N. A., now known a First Union National Bank. See G bbons v.

First Fidelity Bank, N.A. (In re Princeton-New York Investors,

Inc.), 199 B.R 285, 288 (Bankr. D.N. J. 1996) ("G bbons 1"), aff’'d
219 B.R 55 (D.N.J. 1998).

On August 12, 1994, Princeton and its whol |l y-owned subsi di ary,
Seasons Resorts, Inc., (collectively, "Debtors") filed separate
petitions for relief under Chapter 11 of the United States
Bankruptcy Code. See id. at 289.

2



On Cctober 6, 1994, Robert P. G bbons was appoi nted Chapter 11
Trustee for Debtors. See id. By order dated March 11, 1999, the
Chapter 11 cases were converted to Chapter 7 cases. On or about
March 25, 1999, Robert P. G bbons was appointed as the interim
Chapter 7 trustee in both Chapter 7 cases.’

Plaintiff Files Conplaint

On Cctober 6, 1995, Plaintiff filed the conplaint (the
"Conplaint”) upon which this adversary proceeding is based and a
Second Anended Conpl aint on June 19, 1996. See id. On Septenber
1, 1988, Princeton acquired the fornmer Playboy Hotel property in
Vernon, New Jersey, consisting of a 678 roomhotel situated on 577
acres of land, including a 27 hole golf course. Plaintiff alleges
that, on Novenber 14, 1990, Princeton sold to an investor a golf
course and adj acent |and for the anount of $20, 000,000. See id. at
288. Pursuant to that transaction, Plaintiff alleges, $4,000, 000
of the sale proceeds were allocated toward the paynent and
satisfaction of, not Princeton’s indebtedness to Defendant, but the
i ndebt edness of other non-debtor obligations to Defendant wi thout
the know edge or <consent of Princeton’s creditors. See id.

Mul vihill, a defendant in this action, allegedly served as a

On October 23, 2000, the United States Trustee filed a Report of Election of Chapter 7
Trustee in both cases. In that report, the United States Trustee states that: “1n Seasons, creditors
seeking to elect atrustee failed to meet the requirements of § 702(a) and therefore, Mr. Gibbons
shall remain as the trustee pursuant to 8§ 702(d).” 1d. The report further states: “In Princeton,
creditors seeking to elect Mr. [Gary] Marks [Esg.] met the requirements of § 702(a), and
therefore, the court should enter the proposed Order Approving Election of Trustee.” Asof the
date of this Opinion, there is an Objection to the Report of Election and Request for Hearing filed
on November 1, 2000 by Robert P. Gibbons, Interim Trustee for Princeton. Hearings shall
proceed separately on this matter.



director and chi ef executive officer of Princeton. See id.

In Count | of the Conplaint, Plaintiff alleges that the
transfer to Mulvihill constitutes a fraudul ent conveyance pursuant
to 11 U. S.C. 88 544 and 548 and the New Jersey Fraudul ent Transfer
Act ("NJFTA"), encoded at N.J.S. A § 25:2-1. See id. at 289, 292.
In Count I'l, Plaintiff alleges, pursuant to the sane statutes, that
the transfer constitutes a constructively fraudul ent transfer. See
id. The remaining counts are not relevant for the purposes of the
determ nation of this matter.

First Mtion For Di sm ssal

On Decenber 14, 1995, Defendant noved to di sm ss the Conpl ai nt

for failure to state a claimupon which relief could be granted.

See First Union Nat'l Bank v. Gbbons (In re Princeton-New York

| nvestors, Inc.), 219 B.R 55, 57 (D.N.J. 1998) ("G bbons 11").

Def endant argued, first, that Plaintiff had failed to state a claim
under 11 U . S.C. 8 548 on the grounds that the all egedly fraudul ent
transfer had occurred nore than one year prior tothe filing of the

petition. See G bbons I, 199 B.R at 292. At the tinme Debtors had

filed their petitions, 11 U S.C. 8§ 548 provided in relevant part:

(a) The trustee may avoid any transfer of an
interest of the debtor in property, or any
obligation incurred by the debtor, that was
made or incurred on or within one year before
the date of the filing of the petition, if the
debtor voluntarily or involuntarilyB
(1) made such transfer or incurred such
obligation with actual intent to hinder,
del ay, or defraud any entity to which the
debtor was or becanme, on or after the
date that such transfer was made or such
obl i gation was incurred, indebted .



11 U.S.C. § 548(a) (1994).

The trustee agreed to dismss his clainms under 8§ 548 wit hout
prejudice to restoring those clains should facts be disclosed in
di scovery which denonstrate the requirenments of 8 548 have been

met. See G bbons |, 199 B.R at 291.

Def endant argued, second, that Plaintiff possessed the rights
of a hypothetical unsecured creditor pursuant to 11 U S.C. 8§ 544.
See G bbons I, 199 B.R at 292. At the time of Debtors’ petition

filings, 8 544 provided that applicabl e nonbankruptcy | aw gover ned
such a creditor’s right to avoid a transfer. See 11 U.S.C. 8
544(b) (1994) ("The trustee may avoid any transfer of an interest
of the debtor in property or any obligation incurred by the debtor
that is voidable under applicable law by a creditor holding an
unsecured claim . . . ."). In this case, NJFTA constitutes the
appl i cabl e nonbankruptcy | aw. Defendant argued that Plaintiff had
failed to state a claim under § 544(b) on the grounds that the
right to state a clai munder NJFTA had al | egedl y exti ngui shed on or
about Novenber 14, 1994 pursuant to NJFTA, N.J.S. A 8§ 25:2-31. See
G bbons 1, 199 B.R at 292. N.J.S.A. 8 25:2-31, a "statute of
repose”, provided in relevant part:
A cause of action with respect to a fraudul ent
transfer or obligation under this article is
exti ngui shed unl ess the action is brought:
a. Under Subsection a. of R S. 25:2-25,
within four years after the transfer was
made or the obligation was incurred, or,
if later, within one year after the
transfer or obligation was or could

reasonably have been discovered by
cl ai mant .



N.J.S. A 8§ 25:2-31 (1994).

On June 6, 1996, this Court entered an order dism ssing
Plaintiff’s 8 548 clainms and denying Defendant’s notion wth
respect to Plaintiff’s 8 544 clainms. See id. at 298. This Court
found that the Bankruptcy Code, 8 546 in particular, preenpts
N.J.S. A § 25:2-31. See id. At the tinme of Debtors’ petition
filings, 11 U S.C. § 546(a) provided:

(a) An action or proceedi ng under 8 544, 545,
547, 548 or 553 of this title may not be
commenced after the earlier ofB
(1) two years after the appointnent of a
trustee under section 702, 1104, 1163,
1302 or 1202 of this title; or
(2) the tinme the case is closed or
di sm ssed.
11 U.S.C. § 546(a) (1994). This Court found, therefore, that § 546
conferred upon Plaintiff two years from October 6, 1994, the date
of his appointnment, within which to file his avoi dance cl ai ns, and
hence, that Plaintiff had tinmely filed the Conplaint within the
two-year statutory period of 8§ 546 of the Bankruptcy Code on
Oct ober 6, 1995. See id. at 293, 298.
District Court Affirms This Court’s Order

On April 27, 1997, the United States District Court for the

District of New Jersey (the "District Court") granted Defendant’s

notion for leave to file an interlocutory appeal of this Court’s

order. See Gbbons IIl, 219 B.R at 57.

On March 13, 1998, the District Court, the Honorable Al fred
M Wlin, US. DJ., entered an order denyi ng Def endant’ s appeal and

affirmng this Court’s Oder denying Defendant’s notion for



dism ssal. See id. at 66.

The District Court affirmed this Court’s determ nation that
t he Bankruptcy Code preenpts N.J.S.A § 25:2-31. See id. at 64.
In reaching this determination, the District Court asserted:

the Court | ooks to New Jersey |aw to determ ne
whether [Plaintiff] can assert his claim
agai nst [Defendant] after the statute of
[imtations under [New Jersey] state |aw has
run. However, the state | aw does not appear to
contenplate the possibility of a Chapter 11
reor gani zati on. The Court is mndful that
[Plaintiff] is seeking to invoke a right that
may go to an area of law traditionally within
the province of the states. Yet, the right to
avoid a fraudul ent transfer in the bankruptcy
context was not created exclusively by a state
statute.

The District Court continued:

[a]n explicit goal of the New Jersey
legislature in enacting NIFTA was to
extinguish the liability created by that
statute if the avoidance action was not
tinmely. Sections 544(b) and 546(a) of the
Code create and |limt the Trustee’'s right to
avoid fraudulent transfers relating to the

bankruptcy estate. Section 546(a) is not
rendered superfluous upon expiration of a
state statute of repose. And the Court

reiterates that 8 25:2-31 does not appear to
have contenpl ated a proceedi ng i n bankruptcy.
In contrast, the Code contenpl ated existence
of other law in the avoi dance context. See 11
US C 8§ 544(b) ("The trustee may avoid a
transfer . . . that is voidable under
applicable | aw . ").

Id. (citation omtted).
It noted, further, that "[t] he suggestion that NJFTA controls
adm nistration of the bankruptcy estate is illogical"” and that

"whil e 8 544(b) does not explicitly preenpt state | aw, inclusion of



8§ 546(a) in the Code evidences Congress’[s] intent to subordinate
state law restrictions.” 1d. The District Court concl uded:

actions brought under 8§ 544 are governed by 8§
546(a). Section 546(a) expressly applies only
to actions brought under 88 544, 545, 547

548, or 553. The Code, while utilizing state
substantive | aw, creates these avoiding
power s. This is not a cause of action
available to a trustee outside a bankruptcy
court. See In re Mahoney, Trocki & Assocs.,
Inc., 111 B.R 914, 917-18 (Bankr. S.D. Cal.
1990). "The fraudul ent transfer action under
8§ 544(b) is not an action to assert an
i ndependent state |aw created right on behal f
of a trustee which was and is cognizable
wi thout the filing of a bankruptcy petition

This right, on behalf of a trustee . . . is
clearly the creation of the bankruptcy code.™
Id. at 918.

Id. at 64-65.

On the basis of the this and other reasoning, the District
Court held that "the state statute nmust give way." 1d. at 66.
Plaintiff Files Second Mtion For D sm ssal

On July 7, 1998, Defendant filed a second notion for the entry
of an order dismissing this case. See Notice of Mdtion to Dismss
As Against First Fidelity Bank, N. A

Def endant argues that dismssal is warranted on the grounds
that N.J.S.A 8§ 25:2-31 is not "severable”™ from the remaining
provi sions of NJFTA. See Brief in Support of First Union’s Mtion
to Dismiss For Failure to State a Caim("Defendant’s Brief") at 9.
In support of this argunent, Defendant enphasizes, first, that
N.J.S A § 25:2-31 is a "statute of repose." See id. ("This
provision ‘bars the right rather than the renedy on expiration of

the statutory periods prescribed.”") (quoting New Jersey Senate



Labor, Industry and Profession’s Conmmttee Statenment Report,
Assenbly No. 1265-L. 1988 c. 74.). Def endant enphasi zes, al so,
that the Conmission on Uniform Laws (the "Commission"), in
addr essi ng t he Uni formFraudul ent Transfer Act ("UFTA") counterpart
to N.J.S. A 8 25:2-31, decl ared:

[t]his Section is new. It purpose is to make
clear that |apse of the statutory periods
prescri bed by the section bars the right and
not nerely the renedy. The section rejects
the rule applied in United States V.
G eneagles Inv. Co., 565 F. Supp. 556, 583
(M D. Pa. 1983) (state’s statute of
[imtations held not to apply to action by
United States based on Uniform Fraudul ent
Conveyance Act).

Id. (quoting 7A U L.A at 665-66). Defendant stresses, further,
that the District Court, in finding that the Bankruptcy Code
preenpts N.J.S. A 8 25:2-31, asserted that "an explicit goal of the
New Jersey legislature in enacting NJFTA was to extinguish the
liability created by that statute if the avoi dance action was not

timely." 1d. at 10 (quoting G bbons I1, 219 B.R at 64).

Def endant al |l eges that "[t]he New Jersey legislature plainly
did not intend for the remai nder of the statute to remain and stand
alone for, to do so, would be tantanount to adopting the rule

applied in A en Eagles [sic], the very rule that § 25-2-31 [sic] of

NJFTA was i ntended to change"” and that "[t]o enforce the remai nder
of NJFTA by severing 8 25-2-31 [sic] would inpose a liability
broader than that which was i ntended by the New Jersey | egislature
by renoving a provision that was intended to qualify or restrict

NJFTA. " 1d. Defendant maintains that because "this Court’s prior



ruling renders NJFTA inoperative,” "there is no basis under New
Jersey lawto avoid the all eged transaction under 11 U.S.C. § 544."
1d.

I n oppositionto the notion, Plaintiff argues, first, that the
District Court did not "invalidate" N J.S. A § 25:2-31. See
Plaintiff’s Letter MenorandumDat ed Sept enber 8, 1998 ("Plaintiff’s
Letter Menorandunmt') at 3. He enphasizes that the District Court
hel d, rat her, that the Bankruptcy Code preenpts N. J.S. A 8§ 25:2-31.
See id. He argues, as a result, that "there is no need for this
Court to consider whether it should “invalidate’ the entire NJFTA. "
Id. Plaintiff argues, second, that "it 1is incunbent upon
[ Defendant] to denonstrate that in enacting NJFTA, the New Jersey
Legislature intended that in the event a bankruptcy court were to
limt the scope of NIFTA's statute of repose, NJFTA would be
unavai lable to a bankruptcy trustee seeking to set aside a
fraudul ent conveyance pursuant to Section 544(b) . . . ." 1d. He
stresses that "there is no reason to believe that in passing NJFTA
(including its "statute of repose"), the Legislature contenpl ated
Chapter 11 reorgani zations." 1d. at 4.

Wth respect to the Comm ssion’s comrent concerning the UFTA
counterpart to NJ.S.A 8 25:2-31, Plaintiff argues that
"[ Defendant] presents no evidence whatever that the intention to

overrule the A en Eagles [sic] case relates to bankruptcy or the

avoi dance powers of a bankruptcy trustee or that the decision of

this Court frustrated the statutory goal of reversing den Eagles

[sic].” I1d. at 5. Finally, Plaintiff argues that "[i]n the cases
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cited by [Defendant] where courts struck down on constitutional
grounds portions of statutes and refused to sever the offending
section fromthe bal ance of the statute, it was clear that allow ng
the statute to remain would violate the intention of the

legislature.” 1d. n.2 (citing Affiliated Distillers Brands Corp.

v. Sills, 60 N.J. 342 (1972); New Jersey Chapter, Anerican Instit.

of Planners v. New Jersey State Board of Prof’'l Planners, 48 N.J.

581 (1967)). Plaintiff notes that Defendant has undertaken "no

conpar abl e analysis of legislative intent” in this case. See id.

DI SCUSSI ON

l. Bankruptcy Rule 7012(b) / Federal Rule 12(b)(6) of G vil
Procedure - Di smissal Standard

Bankruptcy Rule 7012(b), which incorporates Federal Rule
12(b)(6), provides for dismssal of any conplaint that fails to
state a clai mupon which relief can be granted. Wen considering
a notion to dismss, a court nust accept as true all allegations in
the conplaint and all reasonable inferences drawn from those

all egations, and view them in light nost favorable to the

plaintiff. Jenkins v. MKeithen, 395 U S. 411, 421-22, 89 S.C.
1843, 1849, reh'g denied, 396 U. S. 869, 90 S.Ct. 35 (1969); Schrob

v. Catterson, 948 F.2d 1402, 1405 (3d G r. 1991). The test for

determ ning when to dism ss under this Rule is whether, under any
reasonabl e readi ng of the pleadings, the plaintiff may be entitled

to relief. See Holder v. Allentown, 987 F.2d 188, 194 (3d Gr.

1993). In making this determ nation, the court basically accepts
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the nonnovant's narrative of the facts and any reasonable
i nferences, but a court does not accept concl usory statenents about
the | egal effect of those assertions. |1d. at 194 (citing Wight &
MIller, 5A Fed, Practice & Proc., 8 1357 at p. 319).

As noted, this Court has held that the Bankruptcy Code
preenpts N.J.S. A 8§ 25:2-31, a provision of NJFTA. See d bbons I,

199 B.R at 298. The District Court has affirnmed this ruling. See
G bbons 11, 219 B.R at 66. Def endant now seeks di sm ssal of

Plaintiff’s conplaint on the grounds that the preenpted provision
may not be severed from the remaining portions of NIFTA See
Def endant’s Brief at 9-10.

Accordingly, this Court addresses the issue of whether
N.J.S. A 8§ 25:2-31 may be severed fromthe remaining provisions of
NJFTA.

1. Severability

In determ ning whether a preenpted provision may be severed

fromthe remaining portions of a statute, this Court applies New

Jersey law. See New Jersey State Chanber of Conmerce v. Hughey,

774 F.2d 587, 596 (3d Cir. 1985) (applying New Jersey law in
det ermi ni ng whet her preenpted provisions may be severed from ot her

provi sions of the Right to Know Act). See also Watson v. Buck, 313

U.S. 387, 395-96, 61 S.Ct. 962, 964 (1941) (severability is a
guestion of state |aw).
N.J.S.A 8§ 1:1-10 provides:
[i]f any title, subtitle, chapter, article or

section of the Revised Statutes, or of any
statute or any provision thereof, shall be
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declared to be unconstitutional, invalid or
i noperative, in whole or in part, by a court

of conpet ent jurisdiction, such title,
subtitle, chapter, article, section or
provision shall, to the extent that it is not
unconstitutional, invalid or inoperative, be
enforced and effectuated, and no such
determ nation shall be deemed to invalidate or
make i neffectual the remaining titles,

subtitles, chapters, articles, sections or
provi si ons.

N.J.S.A § 1:1-10 (1998).

According to the United States Court of Appeals for the Third
Crcuit (the "Third Grcuit"), "[s]ection 1:1-10 creates a
presunption of severability, although it does not nandate a hol di ng
of severability if that is not in keepingwith legislativeintent."
Hughey, 774 F.2d at 596.

The Supreme Court of New Jersey has asserted that "[t]he
critical standard for determining issues of severability is the

presuned i ntent of the Legislature.” Exxon Corp. v. Hunt, 109 N.J.

110, 118 (1987). In Affiliated Distillers Brands Corp. v. Sills,
60 N. J. 342, 345 (1972), it declared that "[t]hat intent nust be
determ ned on the basis of whether the objectionable feature of the
statute can be excised w thout substantial inpairnent of the
princi pal objects of the statute.”

In Hughey, the Third Crcuit observed that "[m ost of the
reported New Jersey cases holding that a chall enged provision may
not be severed fromthe whole, do so on the ground that, wthout
the challenged provision, the remaining portions of the statute
will no longer further the |l egislature’s intent.” Hughey, 774 F. 2d

at 596. It added that "[i]n other cases, however, where one aspect
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of a broad regul atory schene is struck down, the New Jersey courts

are likely to hold that legislative intent is better served by

severing the invalid provision, which will result in a slightly

| ess conprehensive regulation, than by striking down the entire

statute, which would result in no regulation at all."” |1d. at 597.
The Third G rcuit asserted, further:

[l]egislative intent as to severability my
also be gleaned from the structure of the
statute. In State v. Lanza, [27 N.J. 516
(1958)] the court declared that an invalid
provi sion should be deemed severable from a
valid one "unless the two are so intimately
connected and mutual | y dependent as reasonably
to sustain the hypothesis that the Legislature
woul d not have adopted the one w thout the

other." 143 A 2d at 577. This is largely a
guestion of whether the statute will continue
to make sense after the chall enged portion is
exci sed. A reqgulatory statute my be

permtted to stand if, "stripped of those
provi sions which are invalid, [it] remains a
conpr ehensi ve and cohesi ve regul atory
ordi nance with appropriate sanctions for its
enforcenent . "

Id. (citation omtted).
The Third G rcuit concl uded:

the New Jersey courts use a conmobnsense
approach to severability, holding that an
invalid provision is severable if that is in
keeping with legislative intent; |egislative
intent is ascertained by |ooking to the broad
purpose of the statute, the degree to which
the wvalid and invalid ©provisions are
intertwined with one another, and the extent
to which the statute remai ns conprehensi ve and
| ogical after the invalid provisions are
exci sed.

ld. at 597-98.

I n Hughey, the Third G rcuit deened the New Jersey Wrker and
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Community Right to Know Act severable.? See id. at 598. It found
that renmoval of certain preenpted provisions by virtue of the
federal Cccupational Safety and Health Act of 1970 (OSHA) and
OSHA' s Hazard Communi cati on Standard, 29 C.F. R 8§ 1900. 1200 (1984),
woul d not exact "drastic changes that woul d appear to be contrary
to legislative purpose, and . . . [would] not broaden the scope of
t he regul atory schene by elimnating exceptions to the regulation.”
Id. It found, further, that the Act, follow ng such renoval, woul d

remain "a ‘conprehensive and cohesive regulatory ordinance with
appropriate sanctions for its enforcenent,” which should be
enforced to further the intent of the New Jersey legislature.” 1d.

(quoting Oxford Consuner Discount Co. v. Stefanelli, 102 N.J.

Super. 549, 561 (App. Div. 1968)). See al so Exxon, 109 N.J. at

120-21 (finding, on basis of legislative history, that provisions
of New Jersey Spill Conpensation and Control Act preenpted by the
federal Conprehensive Environnmental Response, Conpensation, and
Liability Act were severable fromremaining provisions); Township

of Mahwah v. Bergen County Board of Education, 98 N. J. 268, 294-95

(finding grandfather clause in state nunicipality rebate statute

severable from remainder of statute), cert. denied, Borough of

Demarest v. Township of Mhwah, 471 U S. 1136, 105 S. C. 2677

(1985); Newark Superior Oficers Ass’n v. City of Newark, 98 N.J.

212, 231-32 (1985) (finding grandfather clause in state statute

permtting certain city nayors to appoint their police chiefs

2 The Act requires the disclosure of hazardous substances in the “workplace” and
“community.” See Hughey, 774 F.2d at 590 (citing N.J.S.A. § 34:5A-2).
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severabl e).
I11. Severability of NJFTA

Simlarly, inthis case, this Court finds that the New Jersey
| egi sl at ure woul d have i ntended t he nonpreenpted portions of NJFTA
to remain operative. First, this Court notes that the Appellate
Division of the Superior Court of New Jersey has asserted that
UFTA, upon which NJFTA is based, "nodernizes the |aw respecting
the rights and renedies of creditors in cases of transfers of
assets by debtors the design or effect of which is to prevent or
i npede satisfaction of clains out of the debtor’s assets, or to

n3

prefer favored clai mants. Flood v. Caro Corp., 272 N.J. Super.

398, 403 (App. Div. 1994). Thus, the New Jersey legislature, in
enacting NJFTA, clearly intended to facilitate the prosecution of
fraudul ent transfers. The Appellate Division also recogni zed t hat
“"[a] prime purpose of [UFTA] is to align state |aw on fraudul ent
transfers with the federal Bankruptcy Act, see 11 U.S.C. 88 547 and
548 . . . ." 1d. Thus, the New Jersey legislature also clearly
contenpl ated the application of NJFTA in bankruptcy proceedi ngs.
Second, it cannot be successfully argued that 8 25:2-31 is
tightly "intertwined" with the renmaining provisions of NJFTA or

that 8 25:2-31 and those provisions are "intimtely connected" or

"mutual | y dependent." Section 25:2-31 nerely sets the deadli nes by
which a party nust initiate a NJIFTA action. Mor eover, that
section, entitled "Extingui shment of cause of action,” is a self-

% The Appellate Division noted that “New Jersey’s version of [UFTA] is substantially the
same as the uniform statute.” Flood, 272 N.J. Super. at 403.
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cont ai ned section of NJFTA. Nor cannot it be said that renoval of
t he provi sion woul d "nake any drastic changes that woul d appear to
be contrary to |egislative purpose.™ Hughey, 774 F.2d at 598.
Al t hough it acknow edged that "[a]n explicit goal of the New Jersey
| egislature in enacting NJFTA was to extinguish the liability
created by that statute if the avoi dance action was not tinely,"
the District Court also explicitly noted that "8 25:2-31 does not
appear to have contenpl ated a proceeding i n bankruptcy."* G bbons
I, 219 B.R at 64. Thus, because the legislature did not
contenplate the application of 8 25:2-31 in bankruptcy cases,
removal of that section in such cases would not contravene

| egi slative intent.”

Furthernore, renoval would not "broaden the scope of the

* Defendant also cites Intili v. DiGiorgio, 300 N.J. Super. 652, 661 (Ch. Div. 1997) for the
propositionthat “ Legidlature’ spurposewould befrustratedif N.J.S.A.[8] 25:2-31' stimelimitations
wererelaxed.” SeeDefendant’sBrief at 10 (italicsomitted). AstheDistrict Court noted, however,
“Intili did not implicate the [Bankruptcy] Code.” Gibbonsll, 219 B.R. at 63 n.6. On that ground,
the District Court found that “[Intili] isincongruous with the instant appeal” and declined to apply
it. Seeid. Similarly, here, because Intili does not implicate the Bankruptcy Code, Defendant’s
reliance upon it in this, a bankruptcy case, is also misplaced.

®> Defendant emphasizes that N.J.S.A. § 25:2-31 congtitutes a statute of repose. See
Defendant’s Brief at 9 (stressing that the drafters of UFTA asserted that “[the] purpose [of the
section upon which N.J.S.A. § 25:2-31 is based] isto make clear that |apse of the statutory periods
prescribed by the section barsthe right and not merely theremedy”) (quoting 7A U.L.A. at 665-66).
Defendant argues, on the basis of this fact, that the New Jersey legislature, in adopting the UFTA,
expressed an intent that this section not be severable from the remainder of NJFTA. Seeid. at 10
(“The New Jersey legislature’ s expressed intent in enacting NJFTA was to include [§ 25:2-31].”)
(italics omitted). The New Jersey legislature' s adoption of a statute of repose for NJFTA claims,
however, is not necessarily indicative of an intent that the remaining portions of NJFTA be
nonseverable from that provision. Again, in approving NJFTA, the New Jersey legislature did not
contemplate the application of N.J.S.A. § 25:2-31 in bankruptcy cases. Thus, this Court disagrees
with Defendant’ s argument, at least inasmuch as bankruptcy cases are concerned.
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regul atory schene by elimnating exceptions to the regulation.”
Hughey, 774 F.2d at 598. Defendant cites several cases in support
of its proposition that "[s]everance is not perm ssible where it
removes a condition or restriction on powers granted by statute.”

Defendant’s Brief at 6 (citing Affiliated Distillers, 60 N J. 342

(court struck down grandfather clause that protected about one-
third of all liquor whol esal ers froma statute forbi dding themal so

to engage indistilling; the court held that the grandfather clause

coul d not be severed fromstatute); New Jersey Chapter, 48 N. J. 581
(court struck down part of statute that provided that planners mnust
be licensed, but licensed engineers, surveyors and architects are
exenpt fromthe requirenents; court held that exenption cannot be

severed fromstatute); Rutgers Chapter of Delta Upsilon Fraternity

v. Gty of New Brunswi ck, 129 N. J.L. 238, 245 (N. J. Sup. C. 1942),

aff’d, 130 N.J.L. 216 (N J. 1943) (court struck down part of
statute that exenpted property of fraternal organizations from
taxation, but specifically excluded college fraternities fromthe
definition; the court held that exception for college fraternities
cannot be severed without frustrating legislative intent to make
tax exenptions narrow). Defendant’s reliance upon these cases is
m spl aced. In analyzing these cases, the Third Circuit asserted
that "in each, the court struck down an exception to a broader
statutory rule, and held that, w thout the exception, the general
rule was contrary to legislative intent."” Hughey, 774 F.2d at 597-
98. The Third Grcuit asserted, further:

I n each of these cases the court was faced with a choi ce:
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it could strike down the statute inits entirety, or it
coul d sever the exception and broaden the statute’ s reach
by enforcing the statute wit hout exception. |In each case
the court decided to strike down the entire statute
rather than risk inposing a regulation broader than the
| egi sl ature intended.

1 d.

In this case, as noted by the District Court, the New Jersey
| egi sl ature, in enacting NJFTA, did not consider the application of
§ 25:2-31 in bankruptcy proceedings. Thus, application of NJFTA,
wi t hout that section, in bankruptcy cases would not contravene
| egi slative intent.

This Court also notes that preenption and the resulting
renoval of 8 25:2-31 would occur only in bankruptcy cases.
Moreover, in those cases, 8§ 546(a) would require a trustee to
initiate a NJFTA action within two years of the date of his or her
appointnment. See 8§ 546(a).

Third, MNJFTA wll continue to "nmake sense" after the
chal l enged provision is excised. As noted, 8 25:2-31 is not
tightly "intertwi ned" or "connected"” with the renai ning provisions
of NJFTA. Wthout that section, the renainder of NJFTA continues
to apply in Dbankruptcy cases. Thus, NJFTA, "remains a
conprehensi ve and cohesive regulatory ordinance with appropriate
sanctions for its enforcenent."” Hughey, 774 F.2d at 597 (quoting
Oxford, 246 A . 2d at 467). See also In re Sumers, 108 B.R 200,

204 (Bankr. S.D. 1l1l. 1989) (finding that unconstitutional portion
of Illinois exenption statute, providing that statute was to be

applied i n bankruptcy cases "pending on" statute’ s effective date,
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was severabl e and that remai nder of statute was conplete).

Finally, this Court notes that, in Bank v. Schwartz (In re

Schwartz), 185 B.R 479 (Bankr. D.N. J. 1995), it recognized the
severability of NIFTA In that case, this Court addressed the
i ssue of whether the Enployee Retirement Income Security Act
("ERI SA") preenpts N.J.S.A 8 25:2-1(b), as it applies to IRA
accounts.® See id. This Court noted N.J.S. A § 1:1-10, and found
that "N.J.S. A 8§ 25:2-1(b) as it pertains to |IRA accounts may be
severed from the portion relating to ERISA plans so that the
portion relating to | RA accounts may remain in force.” [d. at 488.
It held that, "even if the Court were to find that ERI SA had a
preemptive effect on N.J.S. A [8] 25:2-1(b), this Court could limt
the preenption to ERISA plans by enploying N.J.S. A [8] 1:1-10."
| d.

® At the time this Court rendered its opinion in Schwartz, N.J.S.A. § 25:2-1(b) provided in
relevant part:

a. Except as provided in subsection b. of this section, every deed of
gift and every conveyance, transfer and assignment of goods, chattels
or thingsin action, madein trust for the use of the person making the
same, shall be void as against creditors.

b. Notwithstanding the provisions of any other law to the contrary,
any property held in a qualifying trust and any distributions from a
qualifying trust, regardless of the distribution plan elected for the
qgualifying trust, shall be exempt fromall claimsof creditorsand shall
be excluded from an estate in bankruptcy, except that:

1) no exemption shall be alowed for any preferences[or] fraudulent
conveyances made in violation of the“Uniform Fraudulent Transfer
Act,” R.S. 25:2-20 et seq., or any other State or federal law . . . .

Schwartz, 185 B.R. at 485 (citing N.J.S.A. § 25:2-1(b) (1995).
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Therefore, this Court concludes that Defendant has not
overcome the presunption of severability nmandated by N J.S. A 8§
1:1-10. The New Jersey | egislature sinply could not have intended
that 8§ 25:2-31 be nonseverable from the renai ning provisions of
NJFTA, and concomtantly, that NJFTA be inoperative in bankruptcy
cases.

CONCLUSI ON

Accordingly, Defendant’s Mtion to Dismss As Agai nst First

Fidelity Bank, N.A. is DENIED. An Order in accordance with this

Opi nion shall be submtted.

ROSEMARY GAMBARDELLA, CH EF JUDGE
UNI TED STATES BANKRUPTCY COURT

DATED: Novenber 13, 2000
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